
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASE NOTES 931 

fixtures ; and, as an alternate ground, that the tenant had lost his privilege and 
power to remove the fixtures by accepting a new lease without reserving the 
same. Pole-Carew v. Western Counties Manure Co. (1920, C. A.) 36 Times 
L. R. 322. 

In the United States some jurisdictions hold that a tenant who accepts a new 
lease, silent as to fixtures already erected, thereby loses his privilege to remove 
them. Sanitary District of Chicago v. Cook (1897) 169 111. 184, 48 N. E. 461; 
Laughran v. Ross (1871) 45 N. Y. 792; Watriss v. First National Bank of Cam- 
bridge (1878) 124 Mass. 571. The contrary has been held in a steadily growing 
number of jurisdictions. Second National Bank v. Merrill Co. (1887) 69 Wis. 
501, 34 N. W. 514; Radey v. McCurdy (1904) 209 Pa. 306, 58 Atl. 558; Sassen 
v. Haegle (1914) 125 Minn. 441, 147 N. W. 445. Even in those states where the 
strict rule has been followed it has been subsequently closely limited. Thus a 
fine distinction is drawn between ordinary fixtures and trade fixtures, however 
firmly attached. Bemheimer v. Adams (1902) 70 App. Div. 114, 75 N. Y. Supp. 
93; Thomas v. Cayle (1909) 134 Ky. 330, 120 S. W. 290. And where the second 
lease is merely a renewal, as contrasted with a new lease, the tenant is allowed to 
remove his fixtures. Baker v. McClurg (1902) 198 111. 28, 64 N. E. 701 ; Woods 
v. Bank of Haywards (1909) 10 Calif. App. 93, 106 Pac. 730. Maryland has 
repudiated the strict rule by statute. Md. Code, 1904, art. 53, sec. 28. The reason 
usually given in support of the narrow view is that the fixtures are included in 
the second lease of the land. This would seem to be a begging of the question ; 
it should not be inferred that the fixtures passed by the lease unless such an 
intention clearly was expressed in the lease. Ogden v. Garrison (1908) 82 Neb. 
302, 117 N. W. 714; Wright v. MacDonnell (1895) 88 Tex. 140, 30 S. W. 907. 
Since the tenant has the privilege of removal during his first lease the natural 
presumption is that he does not intend to give up this valuable privilege. Bergh 
v. Herring-Hall-Marvin Safe Co. (1905, C. C. A. 2d) 136 Fed. 368. The idea 
that he is giving up his privilege of removing his fixtures by taking out a new 
lease never occurs to the lay mind. See Red Diamond Clothing Co. v. Steidmann 
(1912) 169 Mo. App. 306, 152 S. W. 609. The reason ordinarily given where a 
tenant who has given up possession at the expiration of his lease is not allowed 
to subsequently remove his fixtures is to keep him from disturbing his landlord 
or a succeeding tenant. But when the tenant stays in possession continuously 
under a new lease, this reason obviously does not apply. Cf. Kerr v. Kingsbury 
(1878) 39 Mich. 150. The instant case is plainly sound on its facts as to what 
constitutes a fixture. It accords with the earlier English cases in following the 
harsher and less desirable rule. Cf. Leschalles v. Woolf [1908] 1 Ch. 641. 

Property — Percolating Waters — Privilege to Divert. — The plaintiff and de- 
fendant owned adjoining lands. The defendant watered his cattle by tanks fed 
by siphons from waters percolating below his lands. The plaintiff sought to 
enjoin him from wasting this water by letting it overflow from the tanks into 
hog wallows, and claimed that the waste caused the diminution of a spring on 
the plaintiff's land. Held, that the plaintiff should have the relief sought. 
De Bok v. Doak (1920, Iowa) 176 N. W. 631. 

The earliest cases on this subject applied the maxim "cuius est solum, ejus est 
usque ad coelum" and held that damages sustained by the diversion of percolat- 
ing waters were "damnum absque injuria." Greenleaf v. Francis (1836, Mass.) 
18 Pick. 117; Acton v. Blundell (1843, Exch.) 12 M. & W. 324; Chasemore v. 
Richards (1859) 7 H. L. Cas. 349; Huber v. Merkel (1903) "7 Wis. 355, 94 
N. W. 354 ; cf. Summers, Property in Oil and Gas (1919) 29 Yale Law Journal, 
174. Other reasons assigned were that the uncertain nature of percolating waters 
made the application of strict rules difficult ; that the act of digging being lawful, 
the motive for the act could not make the actor subject to damages. Frazier v. 
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Brown (1861) 12 Oh. St. 294; Chatfield v. Wilson (1855) 28 Vt. 49; Mayor of 
Bradford's Case [1895] A. C. 587. But the increasing importance of the subject 
necessitated modifications. First the courts questioned the justice of barring 
relief where the obstruction had been actuated by malicious motives. Wheatley 
v. Baugh (1855) 25 Pa. 528; Swett v. Cutts (1870) 50 N. H. 439; Miller v. Black 
Rock Co. (1901) 99 Va. 747, 40 S. E. 27; Gagnon v. Hotel Co. (1904) 163 Ind. 
687, 72 N. E. 849. Next they modified the doctrine of the unqualified ownership 
of the soil and its contents by the maxim "sic utere tuo," and declared that 
wasting of percolating water should be prevented when it deprived another of 
its legitimate use. Stillwater Water Co. v. Farmers (1903) 89 Minn. 58, 93 N. W. 
907. From this developed the theory that landowners in the same vicinity have 
correlative rights in the percolating waters thereof. Patrick v. Smith (1913) 75 
Wash. 407, 134 Pac. 1076 ; Ballantine v. Public Service (1914, Err. & App.) 86 N. J. 
Law, 331, 91 Atl. 95 ; Forbell v. City of New York (1900) 164 N. Y. 522, 58 N. E. 
644. Cf. Comment (1919) 29 Yale Law Journal, 213. In determining whether 
or not a landholder has the privilege of diverting a flow of percolating water, the 
courts examine the reasonableness of the use he is to make of that water. Smith 
v. Brooklyn (1897, N. Y. Sup. Ct.) 18 Hun, 340; Katz v. Walkinshaw (1902) 
141 Calif. 116, 70 Pac. 663; Pence v. Carney (1905) 58 W. Va. 296, 52 S. E. 702; 
Barclay v. Abraham (1903) 121 Iowa, 619, 96 N. W. 1080; Schenck v. City of 
Ann Arbor (1917) 196 Mich. 75, 163 N. W. 109. The instant decision seems to 
be in accord with the present tendency of the courts to enjoin such diversion 
of percolating waters as will materially injure a landholder to whom they would 
eventually come, without proving of equal benefit to the confiscator. For the 
obstruction of the natural flow of surface waters by the adjacent land owner, see 
(1920) 29 Yale Law Journal, 686. 

S ALES _Statute of Frauds— Signature of Party to be Charged.— Because 
their own stationery had not been received from the printer, the defendants 
wrote out the plaintiff's order for suits of clothes on the order blank of the 
defendants' predecessors in business. The name of the defendants nowhere ap- 
peared upon the order blank in question. The purchaser sued for non-delivery 
and the defendants moved to dismiss the complaint. Held, that the defendants' 
motion should have been granted, since there was no sufficient memorandum to 
satisfy the statute of frauds. Joseph Galin Co. v. Newhouse (1920, App. Div.) 
180 N. Y. Supp. 812. 

Under the statute of frauds in the Sales Act, sec. 4, New York now requires 
only that the agreement be signed (formerly required to be subscribed) by the 
party to be charged thereby or by his authorized agent. A person may incur 
contractual duties under any name, fictitious or assumed. Gotthelf v. Shapiro 
(1913) 210 N. Y. 538, 103 N. E. 1124; Roberts v. Mosier (1913) 35 Okla. 691, 
132 Pac. 678 ; see N. I. L. sec. 18. One may sign either by writing a name or 
mark or by adopting it when printed. But such adoption, to be effective, must 
be made with the intent to authenticate the document. This intent and so an 
adoption of the printed name as a signature may fairly be presumed where the 
promisor writes a contract on his own paper whereon his name appears in print. 
Evans v. Hoare [1892] 1 Q. B. 593; Schneider v. Norris (1814, K. B.) 2 M. & S. 
286; Cohen v. Wolgel (1919, Sup. Ct.) 107 Misc. 505, 176 N. Y. Supp. 764. 
Ordinarily where the letter-head is not his own such a presumption would seem 
unreasonable. But where, as in the instant case, the paper is that of the former 
business which the promisor was continuing, though under a different name, it 
is submitted that the continuity of the business presents an element which should 
be considered and which might fairly lead to holding the name to have been 
adopted as the defendants' signature. 



